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May it please the Court: 

 The nature of this case requires, I believe, that I should say what I have to say to 

the Court by way of a statement of the facts with the utmost accuracy, and to the end 

that this may be done, I have prepared a written statement of the facts, and, for the 

most part, what I shall say to the Court in presenting the facts will be spoken from this 

written statement. 

 A great deal of what it is necessary for me to relate was related to the Court on 

last Monday in presenting the facts of another case. Since, however, each case must be 

fully presented to the Court when it is before the Court for judgment, and since it would, 

of course, be unfair to the Court and to the parties here to ask the Court to rely on its 



memory of what was said last Monday, many facts stated last Monday must be 

restated, with the addition, of course, of much which of necessity could not be stated by 

me to the Court at the time. 

 The investigation of this case began in April, 1936, while the Bureau of Internal 

Revenue was investigating the income tax liability of Ernest H. Hicks, a member of the 

law firm of Hicks and Folonie of Chicago, Illinois, who had died during the previous year, 

on October 22, 1935. Examining the partnership books of this law firm, the Bureau 

discovered that on May 9, 1935, Charles N. Street, Vice-President of the Great 

American Insurance Company, and the representative of the Fire Insurance Companies 

in charge of the extensive Fire Insurance Rate litigation then pending in Missouri, had 

delivered to the partnership, 14 checks in various amounts from fire insurance 

companies doing business in Missouri and involved in that litigation. These 14 checks 

totaled $100,500. On the same day, these checks had been endorsed and deposited by 

the partnership in the partnership account. On the same day, also, the partnership had, 

in turn, repaid by checks to Charles N. Street, the $100,500. Desiring to be advised of 

the nature of the transaction, and to ascertain whether it was taxable as income to 

Street, officers of the Bureau called on him. On being questioned, Street admitted the 

transaction and the repayment of the $100,500 to him by the partnership, and, being 

advised that he would be chargeable with an income tax on the amount if it actually 

represented income to him, he stated that he had disbursed it to someone else and that 

it did not represent money belonging to him. But he refused to furnish any information 

regarding the identity of the person to whom he claimed the payment had been made 

beyond the intimation that such person was one who was high in political circles in 

Missouri and not a public officer. The Bureau, of course, demanded that the identity of 

this person be revealed. Later, Street advised the Bureau by letter that he could not 

reveal the identity of the person to whom the payment was made until the steamship 



Queen Mary, then at sea on its maiden voyage, had docked at New York. After the 

docking of the Queen Mary, Street still persisted in his refusal to reveal the identity of 

his payee and afterwards filed a false income tax return with the Bureau which, in effect, 

retracted his claim that he had paid the money to another and stated that he had 

retained it for his own use. Only a brief investigation was necessary to disclose that 

street had not actually retained this money and that his income tax return was false, 

and, after it was learned that the passenger list of the Queen Mary on its maiden 

voyage from England to New York, disclosed that T. J. Pendergast, a politician then 

reputed to be the most powerful political figure in Missouri, and who was not a public 

officer, was aboard and bound for New York, an investigation was begun to determine 

whether my part of this money had been paid to him. 

 The Bureau learned that for several years previous to 1935, fire insurance 

companies, doing business in the State of Missouri, had been engaged in litigation with 

the state over the premium rates they were demanding the right to charge their policy 

holders. On December 39, 1939, these companies had served notice on the then 

Superintendent of Insurance, Joseph B. Thompson, that fire insurance rates would be 

increased by 16 2/3 per cent. The Superintendent of Insurance promptly refused to 

allow this increase to become effective. Notwithstanding, the fire insurance companies 

did proceed to collect from their policy holders this 16 2/3 per cent increase in the 

premium rate and then sought by legal proceedings in the Circuit Court of Cole County, 

Missouri, and in the District Court for the Western District of Missouri, to enjoin and 

prohibit the Superintendent of Insurance from interfering with the collection. Pending the 

outcome of that litigation, these courts ordered that the 16 2/3 per cent excess 

premiums thus collected by the fire insurance companies be impounded. By 1935, the 

impounded premiums in the Federal Court alone amounted to more than $9,000,000. 

On May 19, 1935, Robert Emmet O’Malley, who, at the instance of T. J. Pendergast, 



has been appointed on July 1, 1933 by Governor Guy B. Perk to the office of 

Superintendent of Insurance, signed a co-called compromise agreement with the agent 

for the fire insurance companies, Charles R. Street, by virtue of which it was agreed that 

the Fire Insurance Rate litigation should be ended and that the impounded premiums in 

both courts should be divided so that the fire insurance companies would receive 80 per 

cent of these premiums and the policy holders would receive only 20 per cent. 

 The events preceding this so-called compromise agreement, and the means by 

which it was brought about, are as follows: On Sunday, January 13, 1935, Robert 

Emmet O’Malley, the superintendent of Insurance, went to St. Louis and registered at 

the Coronado Hotel, Rooms 925 and 926. In one of those rooms, he met and conferred 

with A. E. McCormack, a St. Louis insurance man, who at the time was president of the 

Missouri Insurance Agents Association, and friend of Thomas J. Pendergast and 

Charles R. Street. During this conference, while the defendant and McCormack were 

discussing the Missouri Fire Insurance Rate litigation, the defendant asked McCormack 

if he thought the fire insurance companies would like to settle the rate cases. 

McCormack answered that he thought the companies would. The defendant then asked 

McCormack whether the companies would be willing to pay anybody for helping then 

out on such a settlement. McCormack replied that, while he could not answer for the 

companies, Charles R. Street was in Chicago and that he would be glad to place any 

suggestions or proposals before him. The defendant then stated that any settlement 

would have to be arranged through T. J. Pendergast, and that a meeting between Street 

and Pendergast might help a lot in settling the rate cases. McCormack agreed to see 

Street and to tell him of this conversation. The defendant left the Coronado Hotel 

January 14, 1935, and on January 5, 1935, the following day, McCormack went to 

Chicago to see Street. 



 At Chicago, he informed Street of the defendant’s inquiry of him as to whether 

the fire insurance companies would be willing to pay some one for helping to secure a 

settlement of the Fire Insurance Rate litigation and told him also that the defendant had 

said that my settlement would have to be arranged through T. J. Pendergast, and that a 

meeting between Pendergast and Street might help a lot in settling the rate cases. 

Street told McCormack that he would be delighted to have the long-drawn out litigation 

settled and that he would be more than glad to see Pendergast and to discuss with him 

the possibility and ways of securing such a settlement. At this conference, there was no 

discussion of what amount of money would be necessary to secure such a result. On 

the same day, McCormack returned to St. Louis, and three days afterwards, on January 

18, 1935, the defendant again registered at the Coronado Hotel, taking the same 

rooms, 925 and 926, and remaining there until January 21, 1935. During the courses of 

this visit, the defendant and McCormack again discussed the Fire Insurance Rate 

litigation and McCormack told the defendant of the enthusiasm that Street had 

manifested at the thought of making a settlement of the litigation and of Street’s 

willingness to have a conference with Pendergast at Chicago. The defendant promised 

McCormack to get in touch with Pendergast immediately and to advise him of Street’s 

desire for a conference with him in Chicago, and suggested to McCormack that he see 

Street and have Street set a date. 

 On January 22, 1935, following the suggestion of the defendant, McCormack 

went to Chicago and registered at the Palmer House, Room 1475 W. There he advised 

Street of his last conversation with the defendant, and Street informed him that it would 

be suitable to him to hold a meeting immediately on a date satisfactory to Pendergast. 

On the same day, McCormack called Pendergast at Kansas City, Missouri, on long 

distance telephone, and informed him of Street’s desire for an immediate conference, 

and Pendergast stated that he would come to Chicago the next day. Meanwhile, 



McCormack remained in Chicago at the Palmer House. On the following day, January 

23, 1935, Pendergast arrived in Chicago and registered at the Congress Hotel, Rooms 

K-1-2 and 4. Pendergast and Street came to McCormack’s room at the Palmer House. 

After the customary introductions, with Pendergast and McCormack present, Street 

opened the discussion by relating the entire history of the rate litigation, including the 

set-backs buffered by the companies, and informed Pendergast that the companies 

wanted to settle the litigation, providing they received a favorable settlement. 

Pendergast informed Street that he could convince the state officials that a settlement of 

the rate litigation would be advisable. Street then asked Pendergast how much the 

“deal” would cost, and Pendergast told him to make an offer. Street offered $200,000, 

but Pendergast stated he would not “touch” it for such a figure. Street then offered 

Pendergast $500,000, which the latter agreed to accept. Nothing was said at that time 

as to the manner in which the payment was to be made. Pendergast told Street that he 

would have the proposed settlement taken up immediately on his return to Kansas City, 

and then said to Street that McCormack also could be of aid in making the settlement. 

Before Pendergast left McCormack’s room, he called Kansas City by telephone and 

spoke to Bernard [MS. Illegible], and placed a bet on some race horse through him. 

Pendergast offered to pay McCormack for the telephone call, but McCormack refused 

the offer. This item of the telephone call was checked by the agents of the Treasury 

Department and corroborating evidence was adduced. McCormack departed for St. 

Louis on January 23, 1935, and, on the following day, Pendergast left the Congress 

Hotel. 

 On March 22, 1935, McCormack again came to Chicago and registered at the 

Stevens Hotel, Room 2011-. Street told McCormack that he believed that if he offered 

Pendergast more money the latter would exert more effectual efforts to induce the state 

officials to arrive at a settlement. He instructed McCormack to tell Pendergast that he 



was inclined to increase his original offer. Recalling that Pendergast was then a guest at 

the Congress Hotel, McCormack so informed Street, and he and Street then went to 

McCormack’s room at the Stevens Hotel and called Pendergast by phone at the 

Congress Hotel, Room K-1-2-d, and asked for a conference. Pendergast went to 

McCormack’s room at the Stevens Hotel, and, in the presence of McCormack, Street 

informed Pendergast that he was increasing the original offer from $500,00 to $750,000. 

Pendergast readily accepted this new offer. 

 About six weeks later, on May 8, 1935, Street sent word to McCormack at St. 

Louis requesting him to come to Chicago for a conference. On the following day, May 9, 

1935, McCormack sent to Chicago and registered at the Palmer House, Room 818. 

Then he went to Street’s office. There Street delivered $50,000 in currency to 

McCormack and directed him to deliver it to Pendergast at Kansas City, Missouri. 

Shortly thereafter, at 3:05 P.M., according to the records of the Palmer House, 

McCormack checked out of his room there. He drove at once to a Chicago airport and 

quickly took an airplane to Kansas City, Missouri, arriving here in a little more than two 

hours. From the airport he went directly to the Jackson County Democratic Club, the 

office of Pendergast, located at 1908 Main Street. There he met Pendergast and 

delivered to him the $50,000 in currency in accordance with the instructions of Street 

and in keeping with the agreement. Pendergast placed the $50,000 in his office safe. 

This amount was part of the $100,500 shown by the partnership books of the law firm of 

Hicks and Folonie to have passed out of Street’s hands and through the partnership 

account and back into his hands on May 9, 1935, as previously stated. ON may 14, 

1935, only six days later, a conference was held at the Muehlbach Hotel in Kansas City, 

Missouri, between Street and officials and attorneys of the fire insurance company and 

the defendant and McCormack. On that day, tentative plans for the settlement were 

made. On the same day, McCormack, who had registered at the Muehlbach Hotel, 



checked out of his rooms at 9:30 P.M., and took the midnight train to St. Louis. 

Meanwhile, the defendant and the representatives of the fire insurance companies 

began a written draft of these tentative plans. 

 At this juncture, I depart from the chronological order of events to point out to the 

Court how subsequent investigation developed the movements of those behind the 

scene of this compromise. On July 9, 1938, agents of the Intelligence Unit of the Bureau 

of Internal Revenue, examining the personal effects of Street, then deceased, found in 

unsigned typewritten letter, written on May 16, 1935, two days after the beginning of the 

conference in the Muehlbach Hotel in Kansas City, and while the tentative plans were 

being drafted into writing, which McCormick later admitted writing to Street, the material 

parts of which are as follows; 

“Dear Mr. Street: 

 I have been giving considerable thought to the matter which we were in 

Kansas City about this week and trust that you will pardon my offering some 

suggestions. 

 I understand that the Governor will be in Kansas City on Saturday of this 

week and I am writing a letter to our friend, giving him some of the details of this 

arrangement in order that he may be familiar with them when he sees the 

Governor on Saturday. 

 Our friend at Jefferson City informed me that the Governor wants to make 

sure that this matter is going to meet with the approval of our friend and you can 

readily see the advantage it has been to make the arrangement which we have 

made. I do not think there was any way in the world to have accomplished the 

thing we have accomplished without his assistance. 



 I would like to further suggest that I am not at all sanguine about Folonie’s 

understanding of this matter. He keeps insisting upon a 80-20 basis when my 

idea is that all expenses of all kinds should be deducted first and that would 

leave a balance of $6,300,000, which is to be divided, according to my 

calculations, 33 1/3% to policy holders of $2,100,000, and 66 2/3% to the 

companies or $4,200,00. While it is true that the 33 1/3% figure is the same as 

20% of the total, it nevertheless is better from a phychological and political 

standpoint to say that the money is divided on a 1/3% and 2/3% basis rather than 

on an 80% and 20% basis. 

 It is my experience with attorneys (although I happen to be a piece of one 

myself) that they do not always understand how to present a practical proposition 

to the courts; they are always thinking in legal terms and this, I think, is a matter 

which is a little beyond that. 

 I was hoping to hear from you today because if it seemed urgent, I might 

drop over to Kansas City and see our friend, in order to make sure that 

everything is understood.” 

 McCormack explained that his references to “our friend at Jefferson City” and 

“our friend” “in Kansas City” meant the defendant and Pendergast, respectively, and 

when, in the fourth paragraph of the letter, he said, “I do not think there was any way in 

the world to have accomplished the thing we have accomplished without his 

assistance,” he referred to T. J. Pendergast and the influence he had agreed with Street 

to exert in order to induce the officials to the State of the Missouri, and especially the 

defendant to settle the Fire Insurance Rate litigation. 



 On the same day, the agents also found in Street’s effects an unsigned 

typewritten letter, dated May 17, 1935, and addressed to Street, which McCormack later 

admitted writing, the relevant parts of which are as follows: 

“In talking with Gen. Barker today on the telephone, he informed me that 

O’Malley is still insisting upon two fool ideas being included in this settlement – 

One was the question of having some body in the Rating Bureau and the other is 

having an arbitration committee appointed to handle disputes of this type. Both of 

these ideas, in my opinion, are silly and I will, if necessary, use influence in the 

proper place to disabuse O’Malley’s mind of these ideas.” 

 Explaining the statements in this letter, McCormack, among other things, said 

that he had in mind Pendergast’s influence when he stated that, if necessary, he would 

“use influence in the proper place to disabuse O’Malley’s mind of these ideas.” 

 On May 18, 1935, four days after the conference at the Muehlebach hotel at 

Kansas City on May 14, 1935, the tentative plans for the settlement were finally drafted 

into a written agreement which was signed by the defendant as Superintendent of 

Insurance, and Street, as representative of the fire insurance companies, but only after 

the defendant had first personally delivered a copy of the agreement to Pendergast at 

his office at the Jackson County Democratic Club, 1908 Main Street, Kansas City, 

Missouri, for his approval. Pendergast approved it. A few days later, May 21, 1935, 

McCormack went to Chicago. This time he did not stop to register at a hotel, but 

proceeded directly to Street’s office. There he met Street, who gave him an additional 

$50,000 in currency and directed him to deliver it to the defendant at Kansas City, 

Missouri. As early as possible, he came to Kansas City by [train?], and upon arriving 

here, went immediately to the defendant’s office at 1908 Main Street, and delivered the 

$50,000 in currency to him in accordance with the instructions of Street and in keeping 



with the agreement. Of this $50,000, the defendant took for himself this time $5,000. 

This he placed in his private office safe. The remaining $45,000 he immediately 

returned to McCormack, directing him to deliver $22,500 to the defendant and telling 

him he could keep $22,500 for himself. McCormack and Pendergast then attended the 

races at Riverside Park, and that night McCormack went to St. Louis on the midnight 

train, carrying with him the $22,500 which Pendergast had told him he might keep for 

himself and the $22,500 which he had been instructed to deliver to the defendant. This 

last $50,000 was part of the $100,500 shown by the partnership books of the law firm of 

Hicks and Folonie to have passed out of Street’s hands and through the partnership 

account and back into his hands on May 9, 1935, as previously stated. Now there 

remained, of the original amount which went through the partnership account only $500. 

Street kept this for himself. 

 Two days previously, on May 20, 1935, the defendant had gone to St. Louis and 

registered at the Coronado Hotel, Rooms 1-25-1026. Actually he remained there until 

May 24, 1935. But on May 23, 1935, and before his departure, McCormack met the 

defendant at the Coronado Hotel and informed him that he had $22,500 which he had 

brought him from Pendergast. The defendant said that he had no place to put the 

money and requested McCormack to give him then only $2,000 of it and to keep the 

rest for him and give it to him as he would need it. Subsequently, according to 

McCormack, the defendant came to St. Louis at various times and secured amounts of 

this money, ordinarily $1,000 or $2,000. McCormack had placed the money in his own 

safety deposit box at the Mississippi Valley Trust Company, and, of course, it was 

necessary when the defendant asked him for money to go to that box to secure it. 

 An examination of the records of the Coronado Hotel, and an examination of 

McCormack’s safety deposit box entry records at the Mississippi Valley Trust Company, 

show that the defendant was in St. Louis registered at the Coronado Hotel and that 



McCormack entered his safety deposit box on the following days: June 25, July 31, 

September 23, September 25, October 10, November 27, 1935, and January 20, 

February 18 and March 30, 1936. McCormack stated that he knew positively that he 

had disbursed the entire sum of $22,500 to the defendant in this manner by March 30, 

1936. 

 Subsequently, the so-called compromise and agreement executed by Street and 

the defendant, after its submission to Pendergast for his approval, was presented to this 

Court, three judges sitting, as a legitimate and untainted agreement, and this Court took 

it under advisement. Afterwards, on February 1, 1936, the court entered its order that 

the premiums impounded by the Court he distributed by the custodian in accordance 

with the provisions of the written agreement, namely, 20 per cent payable at once to the 

policy holders, 50 per cent payable at once to the fire insurance companies, and 30 per 

cent payable into a trust fund of which Charles R. Street and Joseph J. Folonie were the 

trustees. Out of this trust fund, the trustees were ordered first to pay the expenses of the 

litigation, and then to pay the balance to the fire insurance companies. After the 

payment of expenses, there remained in this trust fund a sum equal to 15 per cent of 

the total impounded premiums. Each fire insurance company was therefore entitled to 

receive from Charles R. Street and Robert J. Folonie, as trustees, a payment or 

payments amounting to 16 per cent of its own impounded premiums. Each company did 

receive a payment representing 11 per cent of its impounded premiums. But with the 11 

per cent checks to the fire insurance companies went a memorandum from Street 

directing them to issue their checks to him as their agent in an amount representing 3 

per cent of their total impounded premium. This was done by each company. The total 

amount paid to Street by these checks by the fire insurance companies was $350,000. 

 Sometime during the latter part of March 1936, Street sent word to McCormack 

at St. Louis that he desired him to come to Chicago on April 1, 1936. McCormack went 



to Chicago and registered at the Palmer House, Room 11-. Immediately he went to 

Street’s office. There Street delivered to him $350,000 in currency which he had 

obtained by cashing the checks issued to him as agent by the fire insurance companies, 

and instructed McCormack to deliver it to Pendergast in Kansas City, Missouri. 

McCormack placed this money in a Gladstone bag which he had carried to Street’s 

office with him for the purpose, returned to his hotel, and, at 11:49 A.M. on that day, 

checked out of his room and went directly to the Dearborn railroad station. There he 

took a Santa Fe train, the Chief, leaving Chicago at 12:01 P.M., enroute for Kansas 

City. McCormack arrived in Kansas City, Missouri, about 8:45 P.M. At the Union Station, 

he immediately took a taxicab and went directly to the residence of Pendergast at 5650 

Ward Parkway. Pendergast was there, waiting for him. There he delivered to 

Pendergast the $330,000 in currency in accordance with the instructions of Street and 

in keeping with the agreement. After counting the money, Pendergast announced that 

he was keeping for himself only $250,000 and then he redelivered the remaining 

$80,000 to McCormack. He directed McCormack to deliver $40,000 of that sum to the 

defendant and told him he might keep the remaining $40,000 for himself. McCormack 

agreed to deliver the $40,000 to the defendant, and accepted $40,000 for himself. At 

midnight, he left Kansas City, proceeding by train to St. Louis, Missouri, carrying the 

$80,000 with him. 

 On April 2, 1936, at St. Louis, McCormack, after arriving that morning from 

Kansas City, went to his safety deposit box at the Mississippi Valley Trust Company at 

9:47 A.M., and, dividing the $80,000 in two envelopes containing $40,000 each, locked 

both in his safety deposit box. Seven days later, on April 9, 1936, the defendant 

telegraphed McCormack that he and his wife would arrive in St. Louis about 3 P.M. that 

day. McCormack went to the Union Station to meet them, and, upon their arrival, he told 

the defendant that he had $40,000 for him from Pendergast. The defendant inquired of 



him whether he could deliver him the money that day, inasmuch as he intended leaving 

St. Louis that night. McCormack said that he could do so if the defendant would go with 

him to his safety deposit box at the Mississippi Valley Trust Company at once and 

before the bank closed. McCormack and the defendant and his wife then drove to the 

Mississippi Valley Trust Company, where McCormack entered his safety deposit box at 

3:33 P.M., and extracted one of the envelopes containing $40,000 from it, and put it in 

his pocket. Then he and the defendant and his wife drove to the Coronado Hotel, 

arriving there at about 4:03 P.M. There the defendant and his wife registered, taking 

Rooms 925 and 926. McCormack accompanied them to their rooms. During the course 

of his visit, McCormack handed the defendant the envelope containing the $40,000. 

According to the records of the Coronado Hotel, the defendant and his wife checked out 

of their rooms that night. During the conversation between McCormack and the 

defendant in the hotel room, the defendant stated that he was going to place this money 

in his niece’s name.  

 By this time, $430,000 of the agreed price of $750,000 had been delivered to 

Pendergast and of that sum Pendergast had retained $305,000 for himself and 

delivered $125,000 to McCormack for equal division between himself and the 

defendant. 

 On the next day, April 10, 1936, at Kansas City, Missouri, Mrs. O’Malley 

requested her niece, Mrs. Adaline Cross, to rent in her name, for Mrs. O’Malley’s use, a 

safe deposit box at the Union National Bank, 9th and Walnut Streets, Kansas City, 

Missouri, and Mrs. Cross agreed to do so. Accompanied by Mrs. O’Malley, she went to 

the bank and there rented for Mrs. O’Malley’s use, safe deposit box No. G177, in the 

name “Mrs. Adaline Ayres Cross,” and Mrs. O’Malley then placed a large package in it. 

It is well known, all banks, including this one, keep an exact daily record of all entries by 

renters into safe deposit boxes, and such record shows the date and the exact time of 



the day when a box is entered. The records of the Union National Bank disclose that 

Mrs. Cross entered the box thereafter between April 10, 1936 and the month of 

January, 1939, almost every month, and oftentimes more than once a month, and, 

according to Mrs. Cross, on almost every occasion she was accompanied by Mrs. 

O’Malley. On such occasions, Mrs. O’Malley would remove the large package from the 

box, lay it on one of the desks there, extract currency from it, place the currency in one 

of the bank envelopes provided by the bank at the desk, and then return the large 

package to the box. On June 14, 1937, Mrs. Cross told Mrs. O’Malley she intended to 

be absent from Kansas City during the summer. At Mrs. O’Malley’s request, Mrs. Cross 

wrote the Union National Bank the following letter: 

 “Dear Sirs: 

Upon presentation of this letter by my aunt, Mrs. R. E. O’Malley, you will 

please permit her to open the box rented by me and receive therefrom anything 

she desired to take. 

Mrs. O’Malley will have both keys to the box will give you the password. 

  Very truly yours, 

  Adaline Cross.” 

The regulations of the bank, however, required the execution of a formal power of 

attorney, instead of an informal letter, and Mrs. Cross, being advised that the letter was 

insufficient as authority for Mrs. O’Malley to enter the box, secured from the bank a 

formal power of attorney and executed it. Thereafter, Mrs. O’Malley personally entered 

the box when she desired to do so. 

 During the rental period of this box Mrs. Cross informed Mr. and Mrs. O’Malley 

that her husband, J. C. Cross, and she desired to borrow $7,500 for use in the purchase 



of a house at 7348 Wayne, Kansas City, Missouri. Mr. and Mrs. O’Malley told Mr. and 

Mrs. Cross to proceed with the preliminary agreements for the purchase of the house 

and that they would let them have the money. Mr. and Mrs. Cross proceeded to make 

these arrangements. Shortly afterwards, Mr. and Mrs. Cross told Mr. and Mrs. O’Malley 

that they then needed $500 of the $7,500 for a down payment and Mr. and Mrs. 

O’Malley agreed with them that Mrs. Cross should go with Mrs. O’Malley to the safe 

deposit box and get the money. Accordingly, on February 8, 1938, Mrs. Cross, 

accompanied by Mrs. O’Malley, entered the safe deposit box at 12:30 P.M. Mrs. 

O’Malley removed the large envelope from the box, placed it on the desk, removed a 

large amount of currency from it, placed it in a bank envelope, and replaced the large 

envelope in the safe deposit box. On the following day, February 9, 1938, Mrs. 

O’Malley, at the O’Malley residence, delivered to Mrs. Cross, $500 in $100 bills, which 

was paid by Mr. and Mrs. Cross as a down payment on the house. On February 21, 

1938, after the final purchase papers had been drawn, and the balance of the $7,500 

was then needed, Mrs. Cross again went to the O’Malley residence and Mrs. O’Malley 

there delivered to her $7,000 in $100 bills, which she took to her home and delivered to 

her husband, J. C. Cross. Previously, the real estate agent from whom the house was 

being purchased had directed Mr. and Mrs. Cross that they should be prepared to 

present him with a certified check or bank draft for $7,000 at the time the purchase 

became final. On advising Mr. and Mrs. O’Malley of his desire, Mrs. Cross was informed 

by them that they desired to avoid record evidence and wanted the transaction handled 

in currency. This was done. 

 There was another payment. On October 20, 1936, the defendant registered at 

the Coronado Hotel. McCormack visited him there and the defendant told him that 

Pendergast had been very ill, had had to have an operation performed on him, and was 

in need of money. The defendant asked McCormack if he would be able to obtain 



$10,000 from Street for Pendergast. McCormack advised the defendant that he would 

confer with Street and see if it would be possible to obtain this $10,000. 

 On October 21, 1936, McCormack went to Chicago and registered at the Palmer 

House. He visited Street and informed him of the defendant’s conversation with him 

regarding the illness of Pendergast and the latter’s need for $10,000. Street advised 

McCormack that he would endeavor to obtain this money. McCormack stayed in 

Chicago until the night of October 23, 1936, at which time Street informed him he 

remained unable to make any payment. McCormack then returned to St. Louis. On the 

following day, however, October 24, 1936, Street transmitted $10,000 by bank credit to 

McCormack at St. Louis. McCormack collected the $10,000 at the bank, reduced it to 

currency, and proceeded to Kansas City, Missouri, on the midnight train. Arriving there 

the following morning, McCormack went from the Union Station by taxicab directly to 

Menorah Hospital where Pendergast was recovering from an illness. At the hospital, he 

went to Pendergast’s room and delivered the $10,000 in currency to him in accordance 

with the instructions of Street and in keeping with the agreement. 

 A total of $440,000 was thus paid by Street to McCormack for delivery by him to 

Pendergast as a part payment of the $750,000 agreed upon by Pendergast and Street 

as the price to be paid Pendergast for procuring the defendant to settle the Fire 

Insurance Rate litigation. Subsequently, and before any other payments could be 

collected, Street died and the remaining $10,000 balance of the original agreed price of 

$750,000 was never paid. Of course, the defendant did not report to the government 

that he had received these payments from Pendergast for making the settlement, or 

offer to pay income taxes on them. 

 Sometime during the months of August or September, 1938, while McCormack’s 

income tax liability was under investigation, McCormack, in a conversation with 



O’Malley at St. Louis, explained to the defendant that he himself was being investigated 

by agents, especially with respect to this insurance settlement. The defendant stated he 

was glad he himself had placed his money in a place where it could not be found. 

 As a result of these disclosures, the grand jury returned into this court on April 7, 

1939, an indictment in two counts charging the defendant, Robert Emmet O’Malley, with 

willfully attempting to defeat and evade a large part of his income taxes for the years 

1935 and 1936. It is charged in the first count that the defendant, wilfully attempting to 

defeat and evade any income tax return at all, although he had received during that 

year from T. J. Pendergast income amounting to $22,500, upon which an income tax of 

$2,004 was due and payable. It is charged in the second count that the defendant, 

wilfully attempting to defeat and evade his income taxes for the year 1936, although he 

did make an income tax return for that year, feloniously failed to report and include in it 

the income received during that year from T. J. Pendergast, amounting to $40,000, 

upon which an income tax of $5,997.81 was due and payable. 

 Our investigation to this date does not disclose that the defendant received any 

other income upon which an income tax is due and payable. 

 These are the facts. They serve adequately, we think, to convey to Your Honor 

the picture of this defendant and of his offenses. Of course, we stand ready to answer 

any question that the Court may desire to put, and, at our request, agents of the 

Intelligence Unit, Bureau of Internal Revenue, are here, present in court, to give the 

Court, if the Court desires, information concerning their investigations and the evidence 

upon which we have based this statement of facts. 

 For the information of the Court, may we say that the defendant has consistently 

failed to lend to the investigation any character of assistance. 



 It is the custom in criminal cases for us to present to the Court, along with the 

facts of guilt, any extenuating circumstances which may exist in the case. There is only 

one circumstance which we consider to be in any measure extenuating. The defendant 

has entered a pleas of guilty, and his admission of guilt is to a certain degree an 

extenuating circumstance for it does obviate the need for a trial and saves the 

government a large expense, but this admission of guilt did not come until the 

investigation of the defendant’s case, conducted at an expense to the United States 

vastly greater than the expense of a trial would be, must have made it apparent to him 

that further resistance by denying his guilt and standing trial could only result in the 

establishment of his guilt by overwhelming proof – and a verdict of guilty by a jury. 

 In keeping with the practice of this Court, we do not attempt to suggest what 

sentence should be imposed upon this defendant for his crimes. As is well known to all, 

the assessment of punishment in this court is the Court’s sole prerogative, and so it 

should be. Nevertheless, we feel it to be our duty before closing this statement of the 

facts to make the observation to the Court that the defendant, by palming off on this 

Court a fraudulent and corrupt settlement of the Fire Insurance Rate litigation, has 

sought to make a mockery of its processes, and is guilty of a most flagrant contempt. 

 With this statement of the facts, and these observations, we submit this case to 

the Court. 


