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IN THE UNITED STATES DISTRICT COURT FOR THE CENTRAL DIVISION OF THE WESTERN 

DISTRICT OF MISSOURI 
 
Lucile Bluford, 
Plaintiff, 
vs. 
S. W. Canada, 
Defendant. 
 
Civil Action No. 42 
 
MOTION TO DISMISS 
 

Now comes defendant and moves the court to dismiss the amended second count of 
plaintiff’s complaint, and to dismiss this action, because the amended second count fails to 
state a claim against defendant upon which relief can be granted. As the grounds of this motion 
defendant respectfully shows to the court: 

1. The equal protection clause of the Fourteenth Amendment to the 
Constitution of the United States guarantees to persons within the jurisdiction of the state of 
Missouri (including plaintiff and other negroes) merely substantial equality and not identity of 
educational facilities. 

2. The General Assembly of the State of Missouri is allowed a large measure 
of discretion in determining the particular educational facilities to be used by the white and 
negro races, respectively; and the courts will not interfere with the exercise of that discretion 
except in case of a very clear and unmistakable disregard of constitutional rights. 

3. The laws and long-established public policy of the state of Missouri require 
separation of the white and negro 
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races for purposes of higher education. 

4. In providing the facilities for higher education the State of Missouri has the 
undoubted right to separate the races. 
5. By Article 19 of Chapter 57 (Secs. 9616 to 9624, R. S. Mo. 1929, inclusive) 
the State of Missouri has created and established in Cole County, Missouri, Lincoln University, a 
university for the higher education of negro students of the state; and by said article the control 
of Lincoln University is vested in a Board of Curators. By Section 9618 of said article, as 
amended (Laws 1939, p. 685), the Board of Curators of Lincoln University is authorized and 
required to afford to negro people of the state opportunity for training up to the standard 
furnished at the University of Missouri; and to this end said Board is authorized to purchase 
necessary additional land, erect necessary additional buildings, to open and establish any new 
school, department or course of instruction, to provide necessary additional equipment, and to 
locate the respective units of the university wherever in the state of Missouri in said Board's 
opinion the various schools will most effectively promote the purposes of said article. 



6. By various appropriation acts, at sessions of the General Assembly from 
1921 to 1939 inclusive, there has been appropriated for Lincoln University the total sum of 
$5,034,653.49 (Laws of 1921 pages 65, 87, 101; Laws of 1923 pages 51, 60, 61, 96, 128; Laws of 
1925 pages 57, 78; Laws of 1927 page 88; Laws of 1929 pages 24, 101; Laws of 1931 page 46; 
Laws of 1933 pages 124, 130; Laws of 1935 pages 66, 67; Laws of 1937 pages 72, 73, 74; Laws of 
1939 pages 76, 77, 78). Included in that total there was specifically appropriated by the General 
Assembly (Laws 1939 page 78) the sum of $200,000 for the use of the Board of Curators of 
Lincoln University in employing additional teachers and instructors and purchasing necessary 
equipment 
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for the purpose of opening new departments in Lincoln University, so as to comply with the 
provisions of Section 9618 of the Revised Statutes of Missouri as amended by the Laws of 
Missouri 1939, page 685. 

7. The foregoing laws and acts of the General Assembly of the State of 
Missouri make proper provision for plaintiff’s education, including graduate work in Journalism, 
within the borders of the state of Missouri, and provide for plaintiff an opportunity for 
instruction in such course of study equal to that available to white students at the University of 
Missouri. 

8. The duty imposed upon the Board of Curators of Lincoln University by the 
abovementioned laws and acts is mandatory; and said Board of Curators is required by said 
laws and acts to establish in Lincoln University a graduate course in Journalism equal to the one 
in the University of Missouri, and to admit plaintiff as a student therein if she is properly 
qualified. 

9. Plaintiff has a plain remedy under the laws and acts aforesaid, by 
application to the Board of Curators of Lincoln University for graduate work in Journalism, and 
she has no right of action for damages against defendant. 

10. By the laws and acts hereinabove mentioned the State of Missouri has 
delegated to the Board of Curators of Lincoln University the exclusive power, and has charged 
said Board with the mandatory and exclusive duty, to provide within the borders of the State of 
Missouri for qualified negro residents of the state (including plaintiff) the facilities and 
opportunity for obtaining graduate instruction in Journalism substantially equal to those 
available to white students in the University of Missouri. The state has not delegated any such 
power to the defendant or to the Board of Curators of the University of Missouri, and has not 
charged the defendant or the 
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Board of Curators of the University of Missouri with any such duty; and it is no part of the duty 
of defendant or of the Board of Curators of the University of Missouri to provide for negroes 
the facilities and opportunity for education in Journalism or in any other course. The plaintiff's 



right to obtain graduate instruction in Journalism in a state-supported university is therefore a 
right which, under the laws and acts aforesaid, she is entitled to assert against the Board of 
Curators of Lincoln University only, and is not entitled to assert against this defendant or 
against the Board of Curators of the University of Missouri. 

11. For the reasons above stated, the defendant has not (under color of any 
statute, ordinance, regulation, custom, or usage, of the State of Missouri) subjected or caused 
to be subjected, the plaintiff to the deprivation of any rights, privileges or immunities secured 
by the Constitution or laws of the United States; and therefore defendant has not violated any 
provision of Sections 41 or 43 of Title 28 U.S. Code. 

12. The amended second count of plaintiff's complaint does not comply with 
the requirements of the opinion of this court filed herein on April 6, 1940; and this action 
should therefore be dismissed. 

13. The amended second count of plaintiff's complaint does not allege that 
defendant knew the alleged fact that graduate work in Journalism was not available at Lincoln 
University, at the time of defendant's alleged rejection of plaintiff's alleged application on 
September 14, 1939. 

14. The amended second count of plaintiff's complaint does not allege any 
fact showing or tending to show that plaintiff's alleged application to Lincoln University was 
made in time for Lincoln University to make available in that institution graduate work in 
Journalism at the opening of the 
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September semester, 1939. 

WHEREFORE, defendant moves the court to dismiss plaintiff’s complaint and to render 
judgment in favor of defendant. 
 
Nick T. Cave 
Columbia, Missouri 
 
Kenneth Teasdale 
Boatmen’s Bank Building, St. Louis, Missouri 
 
Wm. S. Hogsett 
1016 Grand Avenue Temple, Kansas City, Missouri 
 
Attorneys for Defendant 
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FILED 
APR 19 1940 
A. L. ARNOLD, Clerk  
By Edna D. Morris,  



Deputy 
 
HOGSETT, MURRAY, TRIPPE, DEPPING & HOUTS 
LAWYERS 
KANSAS CITY. MO. 


